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OPINION

On January 11, 2002, a search warrant wasissued in Sumner County authorizing the search
of 110 Old Fairfield Road in Westmoreland, which is the Defendant’ s residence. That same day,
police officers executed the warrant and searched those premises. Certain property was seized,
including Dilaudid tablets. The Sumner County Grand Jury subsequently returned an indictment
charging the Defendant with possession of a Schedule 1l controlled substance, hydromorphone
(Dilaudid), with the intent to sell or deliver.

The Defendant thereafter filed amotion to suppress the evidence seized from hisresidence,
asserting that the search of hisresidence wasillegal. At the conclusion of the suppression hearing,
the trial court denied the Defendant’s motion, and the Defendant pled guilty to possession of a



Schedule 11 controlled substance with intent to sell or deliver. He expressly reserved the right to
appeal a certified question of law. In the addendum to its final judgment against the Defendant,
which addendum is specifically incorporated in the judgment, the trial court stated the question as
follows:

Whether the search of the Defendant’ s home on January 11, 2002 and the seizure of
certain evidence, both physical and testimonial, from the Defendant on that date and
subsequent to the search wereillegal and in violation of the Fourth Amendment to
the United Stated Constitutionand Articlel, 8 7 of the Tennessee Constitution for the
reason that the search warrant was not issued upon probabl e cause asrequired by the
Fourth Amendment and as required by Articlel, 8§ 7 of the Tennessee Constitution.

Tennessee Rule of Criminal Procedure 37(b)(2) provides that an appeal lies from any
judgment of conviction entered pursuant to aplea of guilty or nolo contendere if

(i) The defendant entered into a plea agreement under Rule 11(e) but explicitly
reserved with the consent of the state and of the court the right to appeal a certified
guestion of law that is dispositive of the case, and the following requirements are
met:

(A) Thejudgment of conviction, or other document to which such judgment
refers that is filed before the notice of appeal, must contain a statement of the
certified question of law reserved by defendant for appellate review;

(B) The question of law must be stated in the judgment or document so as
to identify clearly the scope and limits of the legal issue reserved;

(C) Thejudgment or document must reflect that the certified question was
expressly reserved with the consent of the state and the trial judge; and

(D) Thejudgment or document must reflect that the defendant, the state, and
thetrial judgeare of the opinion that thecertified questionisdispositive of thecase|.]

Theprerequisitesfor the consideration of themerits of acertified question of |law asrequired by Rule
37(b)(2)(i) having been met, we begin our analysis of whether the search of the Defendant’s
residence wasillegal.

In State v. Jacumin, 778 S.W.2d 430 (Tenn. 1989), the Tennessee Supreme Court rejected
the totality of the circumstances approach adopted by the Supreme Court of the United States in
[llinoisv. Gates, 462 U.S. 213, 103 S. Ct. 2317, 76 L. Ed. 2d 527 (1983), for determining probable
cause in affidavits based on informant allegations. Our Supreme Court held that under our
Constitution, probable cause would be determined by the Aguilar-Spinelli two-pronged test. See
Jacumin, 778 SW.2d at 436. That test requiresthe establishment of the basis of knowledge and the
veracity of those supplying hearsay information. Seeid. at 432. The basis of knowledge prong
requiresthat the affidavit contain facts from which the magistrate may determine that the informant
had a basisfor the claim regarding criminal conduct or contraband. Seeid.; see also Statev. Moon,
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841 SW.2d 336, 338 (Tenn. Crim. App. 1992). The veracity prong requires that the affidavit
contain facts from which the magistrate may determine either the inherent credibility of the
informant or the reliability of theinformation provided. See Jacumin, 778 SW.2d at 432; see also
Moon, 841 SW.2d at 338.

Whileour Supreme Court cautioned against “ hypertechnical” application of thetwo-pronged
test, thistest isthe standard by which probable cause will be measured to determine if the issuance
of asearch warrantisproper under Articlel, Section 7, of the Tennessee Constitution. Jacumin, 778
S.W.2d at 436.

An affidavit has historically been viewed as an indispensabl e prerequisite to the issuance of
asearch warrant in Tennessee. See Tenn. Code Ann. 8 40-6-103. The affidavit must set forth on
its face facts which establish probable cause before a search warrant may issue. See Tenn. Code
Ann. 8 40-6-104; Tenn. R. Crim. P. 41(c). Probable cause to support the issuance of the warrant
must appear in the affidavit, and judicial review of the existence of probable cause will not include
looking to other evidenceprovidedto or known by theissuing magistrate or possessed by the affiant.
See Moon, 841 S.W.2d at 338. Also, essential to the process of obtaining a search warrant is the
requirement that the affidavit recite sufficient underlying facts and circumstances to enable the
Issuing magistrate to “ perform his detached function and not serve merely asarubber stamp for the
police.” United Statesv. Ventresca, 380 U.S. 102, 109, 85 S. Ct. 741, 13 L. Ed. 2d 684 (1965).

Wenow examinethe affidavit relied upon to support theissuance of thesearchwarrant. The
affidavit was executed by an investigator with the Eighteenth Judicial District Drug Task Force.
After describing the evidenceto be seized and the premises to be searched, the affidavit statesthe
following in support of probable cause:

(D) Y our Affiant has received anonymous complaints from several individuals
who stated that Doyle Borders is and has been selling Dilaudids from his
residence in Westmordand, Tennessee. Dilaudids are a Schedule 2
Controlled Substance.

(2)  Within the past 72 hours your Affiant purchased at least one Dilaudid from
Doyle Borders at hisresidence, 110 Old Fairfield Road[,] Westmoreland[,]
Tennessee. Thispurchasewas conducted by using aConfidential Informant.

3 Within the past 30 days your Affiant sent a Confidential Informant to the
Doyle Borders residence, 110 Old Fairfield Road in Westmoreland,
Tennessee in an attempt to purchase Dilaudid(s) from him.

4) Y our Affiant listened to the deal via a police consensual listing [sic] devise
[sic]. During the deal your Affiant learned from the Doyle Borders that he
indeed had Dilaudids for resale. However, Borders would not sell the
Dilaudids unlessthe Confidentia Informant would use the Dilaudids before
leaving his residence. During the conversation your Affiant overheard
Borders offering the Confidential Informant a syringeto use. Itiscommon



practice for Dilaudid users [to] crush up Dilaudid(s)[,] place them in a
syringewithwater[,] theninject thesolutioninto variouspartsof their bodies.
(5) A check of through [sic] the Federal Bureau of Investigation criminal records
showsthe following drug rdated crimind higtory:
(@ An arrest for Violation of Probation for testing positive on a
Drug Screen in February of 2000 in Lafayette, Tennessed ;]
(b) An arrest for Possession of a Schedule 6 Controlled
Substance and Possession of Drug Paraphernalia in July of
2001 in Gdlatin, Tennessed;]
(© An arrest for Sell [sic] of a Schedule 2 Controlled Substance
(Dilaudids) in October of 2001 by the Sumner County
Sheriff[’ |s Department[;]
(d) An arrest for Possession of Drug Paraphernaliain August of
2001 in Nashville, Tennessee.
Based upon the above your Affiant request[s] asearch warrant beissued for 110 Old
Fairfield Road in Westemordand, Tennessed],] the residence of Doyle Borders.

Although the affidavit mentions several drug-related arrests and anonymous complaints
regarding the Defendant selling drugs from his residence, the question of whether the affidavit
supports probable cause turns on whether the information received from the confidential informant
satisfiesthe Aguilar-Spinelli two-pronged test. Asthis Court has observed, we begin our review of
the affidavit by “measuring its contents under the two-pronged test in a commonsense, nonhyper-
technical fashion.” Moon, 841 SW.2d at 339.

Paragraph (2) of the affidavit states that a confidential informant purchased Dilaudid from
the Defendant. Thisissufficient to demonstrate the basis of the confidentia informant’ sknowledge
of the Defendant’s criminal activity. Paragraphs (3) and (4) state that the investigator sent a
confidential informant to buy Dilaudid from the Defendant. The investigator listened to the
attempted buy viaalistening device. Theinvestigator heard the Defendant verify that he did have
Dilaudid to sell. However, the Defendant refused to sell the drug to the confidential informant
unlessthe informant used the drug at the Defendant’ s residence, and the Defendant then offered the
informant asyringeto use. Thissufficiently demonstratesthecredibility of theinformation provided
by the confidential informant, that is, that the Defendant was selling Dilaudid from his residence.
Therefore, we conclude that both prongs of the Aguilar-Spinelli test have been satisfied.

Because we find that the affidavit satisfies the Aguilar-Spinelli standard of probable cause,
we also conclude that it satisfies theless “rigid” totality of the circumstances standard adopted by
the United States Supreme Court in lllinoisv. Gates, 462 U.S. 213, 103 S. Ct. 2317, 76 L. Ed. 2d
527 (1983). Therefore, the affidavit supports a finding of probable cause under both the United
States and the Tennessee Constitutions. Accordingly, the trial court did not err by denying the
Defendant’ s motion to suppress.




The judgment of the trial court is affirmed.

DAVID H. WELLES, JUDGE



